STEVEN D. MANNING
Dennis B. Kass
ANTHONY J. ELLROD
EUGENE P. RAMIREZ
FREDRIC W. TRESTER
LAWRENCE D. ESTEN
MILDRED K. O'LINN *
ALFRED M. DE LA Cruz
ERWIN A. NEPOMUCENO *
BRIAN T. Moss *
JEFFREY M. LENKOV
MARGUERITE L. JONAK *
JoHn D. MARINO
MICHAEL L. SMITH
Lours W. PAppas
EuGeNE . Ecan
CLIFFORD A. CLANCEY
RvaT B. KLIER-ERLICH
ROBERTB. ZELMS

R. ADAM ELLISON
SCOTT WM. DAVENPORT
JASON J. MOLNAR *
DaviD V. ROTH
JENNIFER L. SUPMAN
KATHLEEN A. HUNT *
STEVEN J. RENICK

JaMEs E. GIBBONS
DaNIEL B. HERBERT *
MARK A. HAGOPIAN
DonALD R. DAy *

D. Hiep TRUONG
MICHAEL A. WEISMANTEL
JANETD. JOHN *

JouN M. HOCHHAUSLER
ANTHONY S. VITAGLIANO}
Kevin H. LouTtH
SHARON S. JEFFREY
Joun M. CowDEN*
Davip R. REEDER*
Toey D. BUCHANAN
LADELL H. MUHLESTEIN
SEVAN GOBEL

RICHARD G. GARCIA
DEBORA VERDIER |

JEANETTE L. DIXON
KENNETH S. KAWABATA
STEVEN AMUNDSON*
RICHARD MACK
ToNY M. SaN
MARTIN HOLLY

LALO GARCIA
CHRISTOPHER DATOMI
ANGELA M. POWELL
ANTHONY CANNIZZO
GARY L. POPHAM, JR.*
Maga OLIvIA*
RoLanD ToNG
JONATHAN J. LABRUM *
JONATHON D. SAYRE
KAREN Liao

ZUBIN FARINPOUR
JENIFER WALLIS*
MATTHEW E. KEARL
JuLe M. FLEMING
ROBERT E. MURPHY *
DonaLD R. BECK
ROBERT P. WARGO*
SCOTT A. ALLES t
MAHASTI KASHEFI
HEATHER M. ANTONIE
JasoN J. DosHI
GRETHCHEN COLLIN
RODRIGO . BOZOGHLIAN
ERIK BABAKHANIAN
ADAM ROEHRICK
ToNYaN. Mora
EMILY EDWARDS
DANIEL SULLIVAN
PAUL MITTELSTADT
MAE ALBERTO

BRIAN SMITH

JupsoN H. PRICE
PAuL HARSHAW
VicTorIa Kajo
ANDREA KORNBLAU
ANTHONY WERBIN
MICHAEL WATTS
NISHAN WILDE

M ANNING &K ASS
ELLrOD, RAMIREZ, TRESTER vLip

ATTORNEYS AT Law

15TH FLOOR AT 801 TOWER
801 SOUTH FIGUEROA STREET
LOS ANGELES, CALIFORNIA 90017-3012
TELEPHONE: (213) 624-6900
FACSIMILE: (213) 624-6999
WEB SITE: WWW.MANNINGLLP.COM

December 16, 2019

VIA ELECTRONIC MAIL ONLY

Marsha K. Hoover, Esq.
Goldberg Kohn

55 East Monroe Street

Suite 3300
Chicago, Illinois 60603-5792

Re:

In re: Billy Mitchell

Dear Ms. Hoover:

LyNN CARPENTER
DavipR.Ruiz
NATALYA VASYUK
ANDREEA CUSTUREA
DERIK SARKESIANS
MARK WILSON
CRAIG SMITH

KarLy K. WHITE
ALEXANDRA RAMBIS
KELSEY NICOLAISEN
FAROUK MANSOUR
KIRSTEN BROWN
JAMILEH HAWATMEH
JEFFREY Tsao
ERINN. CoLLINS
JEssica SPNOLA
TIFFANY HENDERSON
JoNATHAN Hack*
DavID BREITBURG
EMILY ELLSE

TobD LEZON

JEAN CHA*

CuRrTIS GOLE

ERIC WAHRBURG
CAROL TREASURE

R. ScoTT HARLAN
COURTNEY CASIANO
BRANDON DAWOODTABAR
COURTNEY ARNOLD
BATKHAND ZOLJARGAL
RONALD STEWART
MARLON RUFINO
JosHuA FERGUSON
SALLY PREEMAN*
CHRISTINE LA VORGNA
DANYALE TAYLOR
LIZETTE ALVARADO
Ian KNG

CAMERON ARONSON
SAMANTHA KATTAU
ARTHUR KHURIN*
GRACE COLLER
Tanya PROUTY
ELLEN BURACH-ZION

JosHUA BABATAHER
June E. Poyourow
CHRISANNE GULTZ
ANGELA L1

EVGENIA JANSEN
CHELSEA CLAYTON
CARL MUDD
NICHOLAS SCOTT
AIDE ONTIVEROS
ALINA SOOKASIAN
Lursa ROSARIO
Cory Ray

XENA MASHBURN
LILIT SHAMIRY AN
NIcOLE Goss
CATHERINE CRANFORD
ANTOINETTE MARINO*
COURTNEY NAKATANI
GLENN JOHNSTON
SPENCER WONG
CYNTHIA VILLELA
ELISE DVOROCHKIN
SABIRA SHERMAN
CLAYTON BLAZEK
RIcHARD McKIE
ALEXANDRIA DAVIS
EDWIN SASAKI
LARAYA PARNELL
AmY COOPER
NicoLE DYER
MADISON JUSCHIN
LAFAYETTE CLARKE

OF COUNSEL
ARI MARKOW
TRISHA NEWMAN

*

-

Admitted in Multiple Jurisdiction
Admitted to Practice Law in Arizona
only

Admitted to Practice Law in
Alsbama

This responds to your letter of December 12, 2019. Preliminarily, the six records offered
satisfy Mr. Mitchell. Regarding actual malice, Mr. Mitchell refuted your claim that GWR drew

its defamatory statement from Twin Galaxies in our letter of October 10, 2019. To the contrary,
as shown herein, GWR drafted its own editorial statement, which in no way reflected the
statement made by Twin Galaxies.

Firstly, Twin Galaxies never explicitly stated Mr. Mitchell’s Pac-man records “NEVER
WERE,” occurred on MAME, or anything even remotely related. Rather, it falsely attacked Mr.
Mitchell’s Donkey Kong records. It is quite literally impossible for GWR to rely on Twin
Galaxies for information that never existed. GWR drafted its own editorial statement about Mr.
Mitchell’s Pac-man records.
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Secondly, regarding Mr. Mitchell’s other records (i.e. Donkey Kong), we know GWR did
not draw its defamatory statement from Twin Galaxies, because its own statement directly
contradicts Twin Galaxies. GWR claims Mr. Mitchell’s records were obtained while using
MAME, while Twin Galaxies stated that it could not conclude Mr. Mitchell used MAME. Once
again, it is impossible for GWR to rely on Twin Galaxies for information never stated by the
latter.

Thirdly, on top of Twin Galaxies’ never stating Mr. Mitchell’s Pac-man records as
falsified, GWR made no attempt whatsoever to verify the veracity of its statement. It did not
consult relevant documents, it did not interview obvious witnesses, and it did not provide Mr.
Mitchell an opportunity to respond. If GWR performed any of the aforementioned actions, it
would never have made such damaging statements. The Supreme Court of the United States has
routinely ruled actions parallel to GWR’s as reckless disregard, and by extension, actual malice.

Lastly, even if GWR retains private, internal communications with Twin Galaxies
reflecting its statement, it does not absolve GWR from liability. In Khawar v. Globe Internat, the
California Supreme Court set precedent that a republisher may be found of actual malice if it
failed to consult relevant documentary sources and interview obvious witnesses. In this case,
GWR obviously did not consult the Twin Galaxies statements or attempt to contact any obvious
witnesses, such as Mr. Walter Day or even Mr. Mitchell himself. See also, e.g., Southern Air
Transport, Inc. v. Post Newsweek Stations Florida, Inc. (Fla. 3d DCA 1990) 568 So. 2d 927.
[actual malice found where the publisher failed to give the plaintiff an opportunity to respond].

Once again, Mr. Mitchell offers GWR the opportunity to mediate the monetary damages
and the wording of its announcement. Mr. Mitchell offers to agree to confidentiality regarding
the monetary damages, and in addition, Mr. Mitchell offers GWR the opportunity to negotiate
his public statement. Therefore, both parties may consent to each other’s announcements. Mr.
Mitchell requests a response from GWR no later than December 31, 2019. If GWR decides to
reject this offer, Mr. Mitchell will name it as a “Doe” defendant to his litigation in Los Angeles
County and proceed against it.

We expressly urge your party to consider its options. GWR loses nothing from meeting
for mediation, and its current offer will not resolve this issue.
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We look forward to your response.

Very truly yours,

MANNING & KASS
ELLROD, RAMIREZ, TRESTER LLP

JAMES E. GIBBONS

JEG/jeg
80, Billy Mitchell
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