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OPPOSITION TO PLAINTIFF’S MOTION TO DISMISS 

Defendants, Michael Zyda and 411 Productions DTLA, LLC (“411”) (together, 

“Defendants,” or “Zyda”) respectfully submit the following opposition to Plaintiff Lu Ning’s 

(“Plaintiff” or “Ning”) Motion to Dismiss Zyda’s Counterclaims Under Connecticut General 

Statutes § 52-196a dated December 19, 2023 (the “Motion”).  See ECF No. 21.00.   

While Plaintiff provides a throwaway citation to the only case governing this issue in the 

United States District Court for the District of Connecticut and blindly asserts it as “unpersuasive,” 

she fails to state anything to support this confusing contention.  See id. at 3.  However, Sentementes 

v. Lamont is in fact persuasive on this issue and demonstrates exactly why the Connecticut Anti-

SLAPP statute, Conn. Gen. Stat. § 52-196a (the “Statute”) conflicts with the Federal Rules of Civil 

Procedure 12(b)(6) and 56 (the “Federal Rules”).  See 2021 WL 5447125, at *4 (D. Conn. Nov. 

22, 2021).  Further, even if the Statute applies, which it does not, Plaintiff has failed to demonstrate 

that her statements are based on her alleged exercise of her right of free speech or to petition the 

government, nor has she demonstrated that Zyda’s claim lacks a probability of success.  Zyda, 

therefore, respectfully requests that the Court deny Plaintiff’s Motion to Dismiss and, accordingly, 

deny Plaintiff’s requested relief of reasonable attorney’s fees. 
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I. Background 

Lu Ning and Michael Zyda were first introduced in the Spring of 2016.  See ECF No. 20.00, 

at 12 ¶ 4.  Ning and Zyda continued their friendship over the following years, with Ning spending 

significant time in Zyda’s apartment/home office working on her immigration documents.  Id. at 

¶ 5.  Subsequently, in December 2018, Ning moved into Zyda’s apartment as his roommate, where 

she stayed for free.  Id. at ¶ 6.  Their roommate relationship was tumultuous and involved 

significant conflict.  Id. at 13, ¶¶ 7-10.  

In or around late April, 2020, Ning moved to Connecticut.  Id. at ¶ 12. Zyda, to assist in 

supporting her cost of living, paid her a $2,000 a month retainer as an independent contractor to 

perform translation work for him and his business.  Id. at ¶¶ 13-15. In or around March 2022, Zyda 

terminated Ning’s employment due to his good-faith belief that she was no longer eligible to work 

as her visa had expired.  Id. at 14, ¶ 18. 

After her termination, Ning set herself on a crusade against Zyda.  Id. at ¶ 20. Prior to 

discovery commencing, Zyda was personally aware of defamatory per se comments made to a 

former student and child of a professional acquaintance that alleged that he “used free slaves to do 

work in his company without contract or payment…” and then further alleged that she was told 

she had a great case by a police officer and district attorney.  Id. at 14-15, ¶¶ 21-26. Thereafter, in 

February 2023, Plaintiff set up a fundraising campaign on a crowdfunding platform where she 

stated that Zyda was “crazy,” that he had “retaliated against [her] for refusing his sexual 

harassment, unequal duties, and back pay.”  Id. at 15, ¶¶ 27-31.  Approximately one month later, 

Zyda was asked about his conflict with Ning by a supervisor, despite Zyda being unaware that this 

supervisor had even known about her.  Id. at 15-16, ¶¶ 32-35.  He was subsequently encouraged 

to retire earlier than planned.  Id. at ¶¶ 36-37.  
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Since beginning discovery, Ning has provided substantial evidence that would demonstrate 

to a reasonable factfinder that she has made grossly false and defamatory statements about Zyda 

to individuals outside of litigation or other constitutionally protected activities.  For example, in a 

request for information about the individuals that Ning had discussed this claim with, she 

responded with the names of over fifty individuals.  See Answers to Interrogatories, at 1-4 

(attached hereto as Exhibit A).  Further, she has produced an email exchange between herself and 

the USC Title IX office without context.  See USC Title IX Email (attached hereto as Exhibit B).  

In this email, she alleges that Zyda discriminated against her, sexually harassed her, retaliated 

against her, and abused her.  See id.

Additionally, along with speaking to dozens of individuals about Zyda’s alleged illegal and 

unfair employment practices and sexual actions, Ning’s own descriptions of the events alleged 

demonstrate that she is inclined to substantial exaggeration and harmful hyperbole.  See, e.g., 

Exhibit A at 4-8 (“Ning asked Zyda to delete [photos of her on social media], but he never did so, 

which was an infringement of Ning’s publicity rights!;” “Zyda contracted and enslaved Ning to 

work at the 411 office and the USC campus”); Id. at 8-9 (“Zyda purposefully denied and cut off 

support to her service animals, resulting in her ESA cat’s death due to denied medical care!”); Id.

at 9-12 (“Ning felt like an apple that was put into a juicer and thrown her residue into the trash – 

Dehumanization!”).   

Given the information already provided (both related and unrelated to her claims), and the 

plainly and dangerously exaggerated responses to discovery requests, it is likely that further 

discovery will demonstrate additional evidence to support Zyda’s claim that he has been the victim 

of defamation.  If Ning is willing to editorialize her alleged facts in response to discovery and to 

openly claim to others that Zyda is a “crazy” sexual harasser that had enslaved her, it is likely that 
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further discovery will allow Zyda to uncover the extent of her defamatory crusade in his personal 

and professional relationships.  

II. Plaintiff Not Only Attempts to Gloss Over the Only Probative Case on This Issue, 
But Also Attempts to Force This Court Into an Erie Analysis Despite the Statute 
Answering the Same Question as the Federal Rules.  

a. Sentementes is Both Persuasive and Probative.  

Plaintiff has claimed, without any reason, that the only case in the District of Connecticut 

to address the question of whether the Connecticut anti-SLAPP Statute applies in federal court is 

plainly “unpersuasive.”  See ECF No. 21.00 at 3.  However, she fails to even provide an 

explanatory parenthetical describing the case, let alone an actual argument to demonstrate how it 

fails to be persuasive.  Rather, Judge Michael P. Shea’s opinion in Sentementes v. Lamont is not 

just persuasive, but highly probative to the question herein.  See Case No. 3:21-cv-453 (MPS), 

2021 WL 5447125 (Nov. 22, 2021).   

In Sentementes, a pro se plaintiff brought an action against several police officers and 

private citizens relating to several arrests.  Id. at *1.  One of these defendants, Sean Wanat, 

attempted to dismiss the claims for defamation and slander under the same anti-SLAPP Statute at 

issue here – his motion was dismissed, just as Ning’s should be.  See id.

As Ning notes in her motion to dismiss, a federal court considering a state-law claim under 

diversity jurisdiction should apply state substantive law and federal procedural law.  See id. at *2 

(citing Abernathy v. EmblemHealth, Inc., No. 17 Civ. 7814(KPF), 2020 WL 3578092, at *2 

(S.D.N.Y. July 1, 2020).  While the four reported federal decisions where a Connecticut anti-

SLAPP special motion to dismiss was filed have not addressed the special motion to dismiss, this 

Second Circuit has considered the anti-SLAPP statutes from Nevada, Vermont, and California.  

See id. at *2 (citing Adelson v. Harris, 774 F.3d 803 (2d Cir. 2014) (holding that where the cause 

Case 3:23-cv-00395-VAB   Document 22   Filed 01/09/24   Page 4 of 55



of action arises under Nevada state law, the state defenses to the cause of action, including 

immunity, may be defined by the state); MyWebGrocer, Inc. v. Adlife Marketing & Commc’n Co., 

Inc., No. 5:16-cv-310, 2018 WL 8415139, at *2-3 (D. Vt. Jan. 30, 2018) (interpreting Adleson as 

narrow reading of Federal Rules 12 and 56 and therefore Vermont anti-SLAPP special motion to 

dismiss does not conflict with Federal Rules); La Liberte v. Reid, 966 F.3d 79, 83 (2d Cir. 2020) 

(dismissing California anti-SLAPP special motion to dismiss where it increased plaintiff’s burden 

beyond Federal Rules 12 and 56 to overcome pretrial dismissal of claims).   

In Sentementes, Judge Shea uses the guidelines in La Liberte to determine “whether ‘a 

Federal Rule of Civil Procedure answer[s] the same question’ as the special motion to dismiss.”  

See id. at *1 (citing 966 F.3d at 83).  The pleading burden established by FRCP 12(b)(6) “is to 

allege ‘enough facts to state a claim to relief that is plausible on its face.’”  La Liberte, 966 at 87 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). There is no probability 

requirement imposed by the Federal Rules – in fact, “a well-pleaded complaint may proceed even 

if it strikes a savvy judge that actual proof of those facts is improbable.”  See id.  The requirements 

under the Connecticut anti-SLAPP Statute, though, require a showing of “probable cause” that the 

pleading party can succeed with their claim.  See Conn. Gen. Stat. § 520196a(e)(3).  While the 

California statute requires a higher bar of probability, which, under Connecticut law, is considered 

equivalent to the “preponderance of the evidence” standard, the “probable cause” standard required 

by Connecticut still imposes a burden that is higher than the “merely plausible” standard 

communicated by FRCP 12(b)(6).  See Sentementes, 2021 WL 5447125, at *2 (internal citations 

omitted).  Under Connecticut law, probable cause means that “a man of ordinary caution, prudence 

and judgment, under the circumstances,” would entertain the pleadings as written.  See id. (citing 

Case 3:23-cv-00395-VAB   Document 22   Filed 01/09/24   Page 5 of 55



Gifford v. Taunton Press, DBDCV186028897S, 2019 WL 3526461, at *6 (Conn. Super. Ct. July 

11, 2019) (internal citations omitted)).  

Judge Shea also found that the Connecticut anti-SLAPP statute conflicts with Rule 56.  See 

id.  While the “Rule thus enables plaintiffs to proceed to trial by identifying any genuine dispute 

of fact,” the Connecticut Statute imposes a higher burden.  See id. at *3 (citing La Liberte, 966 

F.3d at 87).  The Statute differs from a motion for summary judgment in that it (1) “requires the 

court not to assess whether there is a dispute of material fact but rather to weigh evidence to 

determine whether the plaintiff has met his burden of demonstrating probable cause” and (2) only 

allows for limited discovery “via a ‘truncated evidentiary procedure.’”  See id. (citing Elder v. 

Kauffman, 204 Conn. App. 818, 824 (2021)).  However, the Federal Rules impose no limitations 

on discovery.  See id.  In effect, this special motion to dismiss operates most similarly to a motion 

for summary judgment; however, it does so while requiring the pleading party “to make a showing 

not required by the [F]ederal [R]ule[s], and without the benefit of full discovery permitted under” 

Rule 56.   See id.  (citing Sweigert v. Goodman, No. 18-cv-8653(VEC)(SDA), 2021 WL 1578097, 

at *3 (S.D.N.Y. Apr. 22, 2021)).  Therefore, Judge Shea determined that the statute answers the 

same questions as Rules 12 and 56 – “whether a claim should be dismissed pre-trial” – but does it 

in a way that imposes a higher burden on the pleading party and deprives them of the same benefit 

of extensive discovery.  See id.  Given this, the special motion to dismiss was denied and it was 

decided that the Connecticut anti-SLAPP statute is inapplicable in federal court. See id.

b. Ning has Engaged in Unnecessary and Incorrect Erie Analysis.

Ning’s Special Motion to Dismiss asks this Court to ignore the only case in the Second 

Circuit actually addressing the issue of the Connecticut anti-SLAPP Statute in federal court and to 

engage in a completely different analysis.  See ECF No. 21.00 at 2-3.  She claims that the question 
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being answered by this Statute is not whether a claim should be dismissed before trial, but which 

special procedures should be used to address state law claims that qualify for dismissal under the 

Statute.  See id. at 4-5.  Given this logic, Ning asks this court to analyze this Statute under the Erie

Doctrine and to determine that it counts as substantive law.  See id. (citing Erie R. Co. v. Tompkins, 

304 U.S. 64 (1938)).  

Ning repeatedly falls back upon language in a Connecticut state court case that says that, 

“the anti-SLAPP statute persuades us that its substantive benefit…would be lost if defendants were 

required to litigate putative SLAPP cases to conclusion.”  See id. at 4 (citing Smith v. Supple, 346 

Conn. 928, 935 (2023)).  However, despite repeatedly quoting this non-binding, non-persuasive 

state court opinion’s use of the term “substantive benefit,” she has failed to actually perform the 

analysis under the Erie Doctrine to demonstrate that this special motion to dismiss is indeed 

substantive.  While she cites to another non-persuasive opinion outside of this Second Circuit to 

allege that, “[i]t is not the province of either Rule 12 or Rule 56 to apply substantive defenses or 

the elements of plaintiffs’ proof to causes of action,” she fails to consider that her assertion that 

the rules are “insufficiently broad” does not actually mean that the Rules and Statute are addressing 

different questions.  See id. at 5 (citing Godin v. Schencks, 629 F.3d 79, 89 (1st Cir. 2010)).  

However, as noted in an Advisory Committee Note to Rule 12, it is “clear that the last sentence of 

Rule 12[d] is not intended to permit the resolution of disputes on the basis of affidavits and other 

pretrial data when there is a material issue of fact that justifies a trial on the merits.  See Intercon 

Solutions, Inc. v. Basel Action Network, 969 F.Supp.2d 1026, 1047-48 (N.D. Ill., 2013) (quoting 

Wright & Miller, 5C Fed. Rac. & Proc. Civ. §1366).  Plaintiff has failed to consider that this Statute 

conflicts with the Federal Rules by restricting Zyda’s “‘procedural right to maintain [an action]’ 

established by the federal rules and therefore cannot be applied to a federal court sitting in 
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diversity.”  See id. (quoting Shady Grove Orthopedic Assocs. v. Allstate Ins. Co., 559 U.S.393, 

130 S.Ct. 1431, 1439 n. 4, 176 L.Ed.2d 311 (2010)).   

Plaintiff attempts to create comparisons to fundamental substantive rights (with their own 

federal counterparts), “such as double jeopardy, collateral estoppel, res judicata, and absolute or 

sovereign immunity.”  See ECF No. 21.00, at 4.  However, there is a substantial difference between 

these rights and Ms. Ning’s motion herein.  These substantive rights do not establish burdens of 

proof or involve any form of weighing of the evidence.  First, double jeopardy exclusively applies 

to criminal proceedings and is an inherent right ensured to individuals under the United States 

Constitution in suits brought by the government.  Collateral estoppel and res judicata both are non-

factual substantive inquiries into prior cases to determine whether a issue was essential to a 

previous holding.  Similarly, immunity (both absolute and sovereign) are not factual inquiries into 

the pled claims themselves, but are inquiries into the parties being accused.  Further, all of these 

substantive rights extend explicitly from Constitutional rights – the Fifth Amendment right to not 

be prosecuted twice for the same crime, the Seventh Amendment right to finality in judgments, 

and the Eleventh Amendment right for states to be exempt from suits for money damages or 

equitable relief without their consent.  The right allegedly being protected by the filing of this 

Special Motion is a First Amendment right to free speech.  Contrary to the rights protected under 

the Fifth, Seventh, and Eleventh amendments, the infringement on a person’s right to free speech 

– while protected by the Constitution – requires substantial factual inquiry and the Court’s analysis 

of the facts uncovered through discovery.  Discovery is not required to determine whether a person 

has been prosecuted for a crime already, whether a judgment has already been entered, or whether 

a party is a state entity.  Therefore, these rights are clearly substantive and dissimilar from the 

question herein. 
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While Plaintiff may claim that this Statute is “so intertwined with a state right or remedy,” 

she fails to note that this proposition comes not from the majority opinion in Shady Grove but 

rather Justice Stevens’ concurrence that was “squarely rejected in Part II-C of the prevailing 

opinion, which, though it did not garner a majority, enjoyed the support of three justices.”  See 

Intercon, 969 F.Supp.2d at 1050 (citing Shady Grove, 130 S.Ct. at 1445 (plurality) (“finding that 

the rule set forth by the Court in Sibbach v. Wilson & Co., 312 U.S. 1, 61 S.Ct. 422, 85 L.Ed. 479 

(1941) ‘leaves no room for special exemptions based on the function or purpose of a particular 

state rule’”). 

Even if Ning had engaged in actual analysis under the Erie Doctrine and led this Court to 

conclude that the Statute creates substantive rights, the provision that she is intending to enforce 

here is not substantive, but rather a procedure for enforcing substantive rights – a procedure that 

inherently conflicts with those in the Federal Rules.  See id. at 1051 (citing Shady Grove, 130 S.Ct. 

at 1443 (rejecting argument that a procedural provision can be enacted for substantive reasons and 

thus overcome Federal Rules because “the substantive nature of [the state] law, or its substantive 

purpose, makes no difference.  A Federal Rule of Civil Procedure is not valid in some jurisdictions 

and invalid in others – depending upon whether its effect is to frustrate a state substantive law (or 

a state procedural law enacted for substantive purposes)”) (emphasis in original); 3M Co. v. 

Boulter, 842 F.Supp.2d 85, 108 (D.D.C. 2012) (“Even assuming a substantive right is created, the 

Anti-SLAPP Act cannot apply in this Court because the D.C. Council has clearly mandated the 

procedure for enforcing any such substantive rights that preempts Federal Rules 12 and 56.”) 

(emphasis in original)).  Connecticut could have granted an immunity in these types of actions 

under the Federal Rules; however, they did not do so and instead placed a higher burden on a 

pleading party than the federal rules allow and “imposed upon the courts an obligation to make 
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preliminary determinations on the merits based on materials outside the pleadings in a manner that 

runs in direct conflict with” the Federal Rules.  See id. at 1051-52.   

The practical effect of this special motion to dismiss (as used in federal court) is to escheat 

the federally established guidelines for pleading standards and factual discovery needed before 

dismissing or ruling on a claim, and instead impose Connecticut’s own unique burden onto the 

pleading party.  “A special motion to dismiss filed pursuant to § 52-196a ... is not a traditional 

motion to dismiss based on a jurisdictional ground. It is, instead, a truncated evidentiary procedure 

enacted by our legislature in order to achieve a legitimate policy objective, namely, to provide for 

a prompt remedy. It is, in this respect, similar to a motion for summary judgment.” Elder v. 

Kaufman, 204 Conn. App. 818, 824, 254 A.3d 1001 (2021) (citations omitted).  Here, Zyda has 

not had the benefit of complete factual discovery, although it seems likely that further evidence of 

Ning’s defamation will be uncovered as discovery progresses.  Therefore, by establishing a higher 

pleading standard combined with a lessened discovery opportunity, this Statute will chill Zyda’s 

attempt to seek recourse and to uncover the breadth of Ning’s campaign against him.   

The information needed to determine whether Ning has embarked on a campaign to defame 

Zyda and harm his reputation inherently requires factual discovery – witnesses must be deposed, 

digital files must be produced, subpoenas must be served on third party entities for documents, and 

Ning will need to provide extensive testimony.  To dismiss Zyda’s claim before he has been able 

to provide additional documentary and testimony support would stifle his ability to seek resolution 

to harmful accusations that Ning has lauded against him without any care for their accuracy or 

impact.  Ning ignores that the Federal Rules still offer her remedies – if she wants to argue that the 

defamation claim was improperly pled, she may file a Motion to Dismiss for Failure to State a 

Claim or if she wants to state that all of the undisputed facts show that she should succeed, she can 
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file a Motion for Summary Judgment.  However, here, the claim has not been improperly pled and 

despite claiming that the facts are undisputed, significant factual inquiry is still necessary to resolve 

dispute.  To dismiss Zyda’s claim when he has met the federal pleading standards would be to not 

only limit Zyda’s constitutional rights, but to inherently ignore them.  

III. Even If the Connecticut Anti-SLAPP Statute Applies, Which it Does Not, Ning Fails 
to Demonstrate that Her Defamatory Statements are Protected Speech.  

Pursuant to the Statute, Ning must demonstrate that (1) Zyda’s claim is based upon is 

Ning’s exercise of her rights of free speech, petition, or association and (2) that he did not plead 

the claim with enough particularity to demonstrate probable cause of success on the merits of the 

complaint.  First, Plaintiff incorrectly identifies the statements that were allegedly defamation.  

The only statements alleged to be defamatory per se were that he “used free slaves to do work in 

his company without contract and payment,” that he was a “crazy” former employer that “retaliated 

against [Ning] for refusing his sexual harassment, unequal duties, and back pay.  He terminated 

[Ning’s] employment, violating [her] contract with years of discrimination based on [her] sex, 

race, and national origin;” and that “this criminal employer not only ended [her] health insurance 

and medical bills and ended [her cat’s] insurance!”  See ECF No. 20.00 at 16-17, ¶¶ 40-43.  Plaintiff 

alleges, without any support for her claims, that her messages to Anqi Wu where she claimed that 

Zyda enslaved employees were (1) connected to her complaints brought to the EEOC and Los 

Angeles police and district attorney; and (2) clear attempts to enlist Wu’s participation in effecting 

consideration of her claims. She further claims that her statements made on GoFundMe about 

Zyda’s alleged retaliation, sexual harassment, violations of her contract, and cancellation of her 

health and pet insurance were statements made in a public forum about a public concern – namely 

health and safety, economic and community well-being, the government, and a public figure.  This 
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leaves several unfounded assertions that Zyda must deny.  In sum, even under the Connecticut 

Statute, Zyda’s claim survives.  

a. Ning’s WeChat Messages to Anqi Wu Were Not Protected Speech.

Ning’s statements to Wu were not connected to her complaints, nor were they clear 

attempts to enlist her participation.  As an initial matter, Plaintiff’s communications to Ms. Wu 

that are defamatory occurred on May 22, 2022.  See id., at 14 ¶¶ 21-22.  She did not send the 

messages about the EEOC, LAPD, or District Attorney until January 27 and 28, 2023.  See id. at 

¶¶ 23-25.  Her initial messages on May 22, 2022 did not call for Ms. Wu to do anything in relation 

to her statements, nor did they seem to be connected to any petitioning of the government.  Despite 

her claims that these were “clearly” part of an attempt to secure participation from Ms. Wu, this 

flies in the face of the context of the messages that demonstrate that Ning did not mention any 

legal redress, petition, or related attempts at recourse when sending the initial defamatory 

messages.  Therefore, these are not protected communications.  

b. Ning’s Statements on GoFundMe Were Not Protected Speech Nor Were They 
About a Matter of Public Concern. 

The statements made on GoFundMe, while on a public forum, were far from a matter of 

public concern.  Despite Ning’s brief, unsupported claims that her communications are related to 

health and safety, economic and community well-being, the government, and a public figure, her 

claims are not sufficient to actually establish that the statements are indeed of a public concern.  

See ECF No. 21.00, at 9.  Contrary to her claims that these statements are a matter of public concern 

because they speak to Zyda’s alleged labor practices, “[i]t is well settled that internal employment 

policies are not a matter of public concern.”  See Daley v. Aetna Life & Cas. Co., 249 Conn. 766, 

783–84, 734 A.2d 112, 123–24 (1999) (citing Connick v. Myers, 461 U.S. 138, 147, 103 S.Ct. 

1684 (1983); Bernheim v. Litt, 79 F.3d 318, 324 (2d Cir. 1996) (employee/employer dispute on 
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general working conditions not matter of public concern); Ezekwo v. New York City Health & 

Hospitals Corp., supra, 940 F.2d at 781 (personnel decision not matter of public concern); Luck v. 

Mazzone, 52 F.3d 475, 477 (2d. Cir. 1995) (maintenance operations not matter of public concern).  

When determining whether a statement is of public concern, the Connecticut courts look to the 

content, form, and context, as they reject the notion that “all ‘speech involving a matter of public 

concern is inactionable’” and “emphasize that the first amendment is ‘not an all-purpose tort 

shield.”  Gleason v. Smolinski, 319 Conn. 394, 416, 125 A.3d 920, 939 (2015) (citing Greene v. 

Tinker, 332 P.3d 21, 34–35 (Alaska 2014); Snyder v. Phelps, 562 U.S. 443, 454, 131 S.Ct. 1207, 

179 L.Ed.2d 172 (2011)).   

Ning clearly has displayed incredible animus to Zyda in this lawsuit and in her 

communications with others about him.  This animus, however, actually detracts from her 

argument that her claims herein are just a matter of public concern.  See id. at 418 (This animosity 

“might indicate circumstantially that a defendant is dressing intentionally tortious conduct in the 

garb of the First Amendment, such animus, including the defendant's motive to harm the plaintiff, 

does not necessarily render the messages conveyed matters of purely private rather than public 

concern. The vehicle, context, and content of the messages remains of paramount importance.”)  

Given that her animus casts doubt onto the intent of her statements, and that the statements already 

are unrelated to a matter of public concern, Plaintiff has failed to demonstrate that these 

communications are in any way protected under the first amendment and therefore Zyda denies 

the same.  See Wadia Enterprises, Inc. v. Hirschfeld, 224 Conn. 240, 250, 618 A.2d 506 (1992) 

(recognizing motive as question of fact that, when disputed, precludes grant of summary 

judgment). 
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c. Zyda is Not a Public Figure.

Zyda is far from a public figure.  An individual can be a public figure in one of two ways: 

1) “for all purposes and in all contexts;” and 2) “for a limited range of issues.”  Gertz v. Robert 

Welch, Inc., 418 U.S. 323, 351, 94 S.Ct. 2997 (1974).  The four-part test for determining a person’s 

classification as a limited-purpose public figure is as follows: 

A defendant must show that the plaintiff has: (1) successfully invited public 
attention to his views in an effort to influence others prior to the incident that is the 
subject of litigation; (2) voluntarily injected himself into a public controversy 
related to the subject of the litigation; (3) assumed a position of prominence in the 
public controversy; and (4) maintained regular and continuing access to the media.   

Lerman v. Flynt Distrib. Co., 745 F.2d 123, 136-37 (2d Cir. 1984).  Zyda has not demonstrated 

that he has voluntarily injected himself into a public controversy related to his alleged role as an 

employer, specifically as Ning’s employer.  At most, Zyda could be considered a public figure for 

the limited purpose of commentary on virtual reality.  While there is an international community 

of virtual reality specialists and Zyda is well-known in this industry, that does not make him a 

public figure for the purposes of this dispute. The United States Supreme Court has addressed, 

more than once, the issue of individuals who are active in their own very specific community and 

have extensively published work in professional journals – in these cases, the Supreme Court has 

found that these individuals are not public figures.  For example, in Hutchinson v. Proxmire, the 

Court found that despite a plaintiff’s applications for federal grants and his publications in 

professional journals, he was not a public figure because he had not invited the level of public 

attention and comment to be a public figure.  443 U.S. 111, 135-36 (1979).  In Gertz, the Court 

found that despite the plaintiff publishing books and articles on legal issues and being active in the 

local community affairs, he was not a public figure.  See 418 U.S. at 345.  Zyda’s expertise does 

not aid Ning, however, because Zyda’s role as a professor and industry leader in virtual reality 
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does not relate to Ning’s defamatory statements – those claims relate to his capacity as an allegedly 

private employer.  Given this, Zyda is a private figure for the purpose of these defamatory 

statements. 

IV. Even If the Connecticut Anti-SLAPP Statute Applies, Which it Does Not, Zyda Has 
Satisfied the Pleading Standard to Survive a Motion to Dismiss.  

Ning alleges that Zyda has failed to plead his claim adequately and that he cannot show 

any likelihood of success on the merits of his claim.  Her reasons are as follows: 1) four of the five 

statements are supposedly never alleged to be false; 2) the statements on GoFundMe do not 

identify Zyda by name; 3) it is allegedly undisputed that Zyda employed Ning without contract 

and without pay and whether these acts amount to enslaving people is a matter of opinion; 4) Ning 

is allegedly entitled to a fair comment privilege on public matters; 5) Zyda has not demonstrated 

actual malice; and 6) Zyda allegedly cannot rely on evidence he did not plead in his counterclaim 

and therefore cannot show probable cause that he will succeed.  As an initial matter, Plaintiff’s 

first argument, that Zyda never purported that any statements were false, dies on arrival.  In his 

pleadings, Zyda explicitly states that she “published a series of verifiably false statements about 

Zyda in WeChat messages…” and “intentionally published a series of false statements about 

Zyda…to Lu Ning’s February 11, 2023 GoFundMe page.”  See ECF No. 20.00, at 16-17 ¶¶ 40-

42.  Therefore, despite Plaintiff’s refusal to actually analyze any of the statements made on 

GoFundMe, Zyda has satisfied the requirement of alleging that the defamatory statements were 

false and thus her first argument already fails.  

a. Zyda is Identifiable in Ning’s Statements Even if He is Not Explicitly Named.

Even though Zyda was not identified by name in the statements on GoFundMe, this is not 

required for a defamation claim.  Zyda must “prove that [Ning] published false statements about 

[him] that cause pecuniary harm,” “[t]o prevail on [his] common-law defamation claim.”  
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Dontigney v. Paramount Pictures Corp., 411 F.Supp.2d 89, 92 (D.Conn.2006) (quoting Daley v. 

Aetna Life and Causalty Co., 249 Conn. 766, 795 (Conn.1999) (emphasis in original); see also, 

e.g., Dongguk University v. Yale University, 2012 WL 441250 at *7. “Where the alleged 

defamatory statements [are] not made about” Zyda, “they do not satisfy [an] element crucial to 

prevailing on a common-law defamation claim.”  See QSP, Inc. v. Aetna Casualty and Surety Co., 

256 Conn. 343, 355–56 (Conn.2001).  Here, Zyda “must reasonably understand under all the 

circumstances that an allegedly defamatory statement was intended to refer to him.” Dontigney, 

411 F.Supp.2d at 92 (citing Restatement (Second) of Torts § 564) (internal quotation marks 

omitted).  However, as the Second Circuit has noted, “[t]here are indeed cases ... where a statement 

was held to be ‘of and concerning’ the plaintiff even though on its face [the statement] was aimed 

at another person or entity,” the common thread of these cases is that in each, “the statement, 

though not naming the plaintiff, could have been understood by a reasonable [recipient] as being, 

in substance, actually about him or her.”  Kirch v. Liberty Media Corp., 449 F.3d 388, 399 (2d 

Cir.2006).   

Despite the statements on the GoFundMe page not naming Zyda, it is clear that from the 

donors listed on the page, when compared to Plaintiff’s discovery responses, that it is extremely 

likely that members of the audience of this statement would know that it was about Zyda.  See 

GoFundMe: “Please Save Animal – Make a Nonprofit” (attached hereto as Exhibit C).  There are 

at least three individuals listed on her donor list that are also included in her interrogatory response 

asking who she had communicated with about the events in her complaint: Chuck Ng, Virginia 

Morales, and Norman Yee.  See Exhibit A, at 1-4.  Additionally, there is an “H M” listed as a USC 

alumni and engineer – it is highly probable that this “H M” is Hirak Modi, an individual that was 

highly involved in the iStarVR project that is at dispute in this litigation.  See Exhibits A and C.  
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Further, at least three other donors are USC Alumni who are likely to know of Michael Zyda.  See

Exhibit C.  Ning has not been directly employed by a specific employer in the years leading up to 

2023 aside from her alleged employment with Zyda.  Therefore, a reasonable person with 

knowledge of Zyda and/or Ning reviewing her GoFundMe description could come to a reasonable 

conclusion that she is referring to Zyda.   

b. Ning’s Statement that Zyda Enslaved Workers is Defamation Per Se.

Ning has attempted to claim that it is allegedly undisputed that Zyda employed Ning 

without contract and without pay and whether these acts amount to enslaving people is a matter of 

opinion.  See ECF No. 21.00, at 11-12.  Specifically, she notes that Ms. Anqi Wu would not have 

interpreted her statement that Zyda uses “free slaves to do work in his company without contract 

and payment,” to mean antebellum slavery and would instead interpret it to be hyperbolic 

commentary.  See id.  However, as an initial matter, slavery still exists in the United States today, 

especially as it pertains to the trafficking of foreign women.  We have no reason to believe that 

Ms. Wu could not interpret Ning’s statement to mean that she was a victim of modern day slavery.  

Further, Ning has completely misrepresented Zyda’s stance on this matter.  See id.  Zyda has not 

admitted that Ning worked for him without contract.  Rather, there was no contract because Ms. 

Ning was not his employee until she began independent contractor work with Zyda in 2020 – she 

was his roommate, plain and simple.  See ECF No. 20.00 at 13, ¶ 9.  Roommates provide support 

to each other and sometimes cook meals for each other – this does not create an employment 

relationship.  Thus, Zyda strongly disputes Ning’s claim that he has admitted that she worked for 

him without a contract, like a “free slave.”  In fact, this statement is clearly defamation per se.  

Case 3:23-cv-00395-VAB   Document 22   Filed 01/09/24   Page 17 of 55



c. These Defamatory Statements are Not About Public Matters and, Even If 
They Were, She Has Not Made “Fair Comments.”

Ning here assets that she is entitled to a fair comment privilege on public matters; what she 

fails to take into account is that these are not matters of public concern.  As outlined above, Ning’s 

animus towards Zyda about her alleged private employment is not sufficient to establish a matter 

of public concern.  “[T]he bounds of the common-law fair comment privilege largely accord with 

first amendment protections for opinion.”  Gleason, supra, 319 Conn. at 435 n. 34 (internal 

citations omitted).  To be actionable, the statement in question must convey an objective fact, as 

generally, a defendant cannot be held liable for expressing a mere opinion.  See Daley, supra, 249 

Conn. at 795–96, (citing Mr. Chow of New York v. Ste. Jour Azur S.A., 759 F.2d 219, 230 (2d 

Cir.1985) (no liability where restaurant review conveyed author's opinion rather than literal fact); 

Hotchner v. Castillo–Puche, 551 F.2d 910, 913 (2d Cir.1977) (“[a] writer cannot be sued for 

simply expressing his opinion of another person, however unreasonable the opinion or vituperous 

the expressing of it may be”)).   

“As a general rule ... an opinion is privileged as fair comment, only when the facts 
on which it is based are truly stated or privileged or otherwise known either because 
the facts are of common knowledge or because, though perhaps unknown to a 
particular recipient of the communication, they are readily accessible to him ... If 
the facts that are criticized or commented upon are not stated or known, however, 
then fair comment is no defense. The reason for this distinction is as follows: an 
opinion must be based upon facts; if the facts are neither known nor stated, then a 
defamatory opinion implies that there are undisclosed defamatory facts which 
justify the opinion ... [E]xpressions of ‘pure’ opinion (those based upon known or 
disclosed facts) are guaranteed virtually complete constitutional protection. 
Expressions of ‘mixed opinion’ ... are privileged only where made (1) by members 
of the press or news media; (2) about matters of public interest or concern; and (3) 
without knowingly or recklessly distorting the fact upon which they are based.” 

Goodrich v. Waterbury–Republican–American, Inc., 188 Conn. 107, 117-19, 448 A.2d 1317 

(1982) (Citations omitted; internal quotation marks omitted).  “[A]n opinion must be based upon 

facts. [Without this standard,] the person defamed becomes the victim of the prejudiced and 
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distorted judgment of not only the defamer, but also of everyone who hears and believes the 

opinion without knowing that it is based on incorrect and untrue facts.” See id. at 117-18.  The 

Second Circuit has adopted a four-part test to determine whether an opinion is actionable.   

First, a court should analyze “the common usage or meaning of the specific 
language” used in the challenged statement. Such an analysis is helpful because the 
average reader is “considerably less likely to infer facts from an indefinite or 
ambiguous statement than one with a commonly understood meaning.” Second, a 
court should consider whether the statement is “objectively capable of proof or 
disproof.” This analysis is important because “[l]acking a clear method of 
verification ... the trier of fact may improperly tend to render a decision based upon 
approval or disapproval of the contents of the statement, its author, or its subject.”  
Third, a court should examine the immediate context in which the statement is 
made. “The language of the entire column may signal that a specific statement 
which, standing alone, would appear to be factual is in actuality a statement of 
opinion.” Finally, the court should examine “the broader social context into which 
the statement fits,” and “the different social conventions or customs inherent in 
different types of writing.” This inquiry recognizes that “[s]ome types of writing or 
speech by custom or convention signal to readers or listeners that what is being read 
or heard is likely to be opinion, not fact.”  

See Mr. Chow, 759 F.2d at 226 (internal citations omitted) (citing Ollman v. Evans, 750 F.2d 970 

(D.C.Cir.1984)).   

Here, Ning’s statement that Zyda “used free slaves to do work in his company without 

contract and payment,” should be reviewed under this same test.  The common usage of the word 

slave is “someone captured, sold, or born into chattel slavery;” or “someone (such as a factory 

worker or domestic laborer) who is coerced often under threat of violence to work for little or no 

pay.”  See Slave, MERRIAM-WEBSTER.COM DICTIONARY, MERRIAM-WEBSTER, 

https://www.merriam-webster.com/dictionary/slave (Last accessed Jan. 8, 2024).  Whether a 

person owns or uses slave labor is something that can be objectively proven or disproven.  Given 

that the context of this statement was a text exchange wherein Ning stated that she learned that 

Zyda used slaves, lies about helping people, and that he deceives people by pretending to be good, 

it is reasonable to assume that she was stating a fact about Zyda’s practice of enslaving people.  
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See ECF No. 20.00, at 14-15 ¶¶ 21-26.  Finally, when one considers the social context in which 

women, particularly women from foreign countries (which both the writer and recipient of the 

statement are), can be subjected to enslavement by wealthy people in the United States, it is 

incredibly dangerous that Ning made these statements that can so easily be construed as truth.  See, 

e.g., Human Trafficking: Modern Enslavement of Immigrant Women in the United States, 

AMERICAN CIVIL LIBERTIES UNION, https://www.aclu.org/documents/human-trafficking-modern-

enslavement-immigrant-women-united-states (May 31, 2007).  Therefore, Ning’s statements were 

not part of the fair comment privilege and her right to express an opinion on a public matter, but 

were instead her attempting to state a very dangerous alleged fact about Zyda to someone for the 

purpose of disparaging his reputation.   

d. Ning’s Discovery Responses Demonstrate Reckless Disregard for the Truth of 
the Statements She Makes. 

Ning claims that Zyda has not demonstrated the necessary malice in her statements given 

that she has alleged that he is a public figure.  As outlined at length above, Zyda is not a public 

figure.  However, even if he were, which he denies, he has demonstrated the Plaintiff’s malice in 

making the statements that she did.  The standard for requiring actual malice in instances of 

defamation against public figures is governed by New York Times Co. v. Sullivan.  See 376 U.S. 

254, 283–84, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964).  The question of whether the Plaintiff acted 

with malice is a factual inquiry.  “[M]alice is not restricted to hatred, spite or ill will against a 

plaintiff, but includes any improper or unjustifiable motive.”  Bleich v. Ortiz, 196 Conn. 498, 504, 

493 A.2d 236 (1985); accord Gallo v. Barile, 284 Conn. 459, 463–64 n. 6, 935 A.2d 103 (2007). 

“[A]ctual malice requires a showing that a statement was made with knowledge that it was false 

or with reckless disregard for its truth.”  Gambardella v. Apple Health Care, Inc., 291 Conn. 620, 

637, 969 A.2d 736, 747 (2009) (citing Woodcock v. Journal Publishing Co., 230 Conn. 525, 535, 
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646 A.2d 92 (1994) (internal citations omitted)).  “[E]vidence of ill will or bad motives will support 

a finding of actual malice only when combined with other, more substantial evidence of a 

defendant's bad faith,” Woodcock, 230 Conn. at 544 (internal quotation marks omitted); “although 

such evidence may assist in drawing an inference of knowledge or reckless disregard of falsity.” 

Holbrook v. Casazza, 204 Conn. 336, 346–47, 528 A.2d 774 (1987).  

This question of malice further demonstrates how this Connecticut Statute limits the ability 

of claimants to petition the court for relief, as further discovery would likely demonstrate even 

more evidence of malice.  Ning has decided to make grandiose and false statements of fact about 

normal interactions with Zyda, despite the factual evidence demonstrating that she had no good 

cause to do so.  Ning’s recklessness with her words is demonstrated clearly in response to 

discovery requests.  For example, in response to a request for the factual basis of her claims, Ning 

states that an email in which Zyda asked her to send him an image of her license to be issued a key 

fob to his apartment is evidence that he “trapped Ning to sleep on his couch in his apartment 

overnight.”  See Exhibit A, at 4-8.  Further evidence of her harsh, exaggerated statements about 

Zyda can be found throughout her complaint – given that these statements are demonstrably false, 

Ning has demonstrated a reckless disregard for the truth of her statements about Zyda, thus 

evidencing malice. 

e. Not Only Can Zyda Rely on Evidence Outside of the Pleadings, But This Court 
Should Consider All Supporting Evidence Provided. 

Plaintiff has attempted to allege, without any support from case law, that Zyda cannot rely 

on evidence he did not plead in his counterclaim in his response to this Motion.  See ECF No. 

21.00, at 14-15.  However, if she had actually attempted a review of the relevant case law, she 

would find that it is quite the opposite.  Connecticut courts in reviewing similar motions have 

considered extensive evidence outside of the pleadings alone.  See, e.g., Gravino v. Benivegna, 
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No. NNH-CV-23-6130436-S, 2023 WL 6993327, at *3 (Conn. Super. Ct. Oct. 16, 2023) (ruling 

on motion “[a]fter reviewing all of the evidence in this case including the complaint, the legal 

briefs and arguments and the accompanying affidavits, including sworn affidavits from East Haven 

police officers”); Chapnick v. DiLauro, 212 Conn.App. 263, 269 (2022) (“‘When ruling on a 

special motion to dismiss [filed pursuant to the anti-SLAPP statute], the court shall consider 

pleadings and supporting and opposing affidavits of the parties attesting to the facts upon which 

liability ... is based.’ ‘A special motion to dismiss filed pursuant to § 52-196a ... is not a traditional 

motion to dismiss based on a jurisdictional ground. It is, instead, a truncated evidentiary procedure 

enacted by our legislature in order to achieve a legitimate policy objective, namely, to provide for 

a prompt remedy.’” (quoting Elder v. Kauffman, 204 Conn. App. 818, 824 (2021)).  Given that 

this motion is most similar to a motion for summary judgment, this Court, if it finds that this 

similarity is not enough to find the Motion inapplicable, must consider all evidence provided by 

Zyda.  

V. Conclusion  

As discussed above, Plaintiff’s Motion to Dismiss is a direct rejection of the standards 

required under the Federal Rules of Civil Procedure 12 and 56 and therefore should be found to be 

inapplicable in federal court.  Further, even if this Court should find that the Connecticut anti-

SLAPP Statute can be utilized in federal court, which it cannot, Plaintiff’s Motion still fails 

because Zyda has successfully pled his claims and demonstrated a probable cause of success.  

Defendants, Michael Zyda and 411 Productions DTLA LLC, therefore, respectfully request that 

the Court deny Plaintiff’s Motion to Dismiss. 

[SIGNATURE ON FOLLOWING PAGE] 
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Respectfully submitted, 
Michael Zyda and 411 Productions DTLA, LLC,  
By their attorney, 

  /s/ Kevin P. Polansky
Kevin P. Polansky (#CT28806) 
Kevin.polansky@nelsonmullins.com  
Nelson Mullins Riley & Scarborough LLP 
One Financial Center, Suite 3500 
Boston, Massachusetts 02111 
p.  (617) 217-4700 

Dated: January 9, 2024 f.   (617) 217-4710  

CERTIFICATE OF SERVICE 

I, Kevin P. Polansky, hereby certify that this document filed through the ECF system will 
be sent electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF) and paper copies will be sent to those indicated as non-registered participants on this date. 

Dated: January 9, 2024 /s/ Kevin P. Polansky   
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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